
CANADIAN LAWYER ANNUAL CORPORATE COUNSEL SURVEY

LEGAL DEPARTMENTS 
ARE BRINGING 
MORE WORK IN, 
CHALLENGING THEIR 
EXTERNAL FIRMS TO 
DO BETTER, AND 
EXERTING MORE 
CONTROL.
BY JENNIFER BROWN

T
he common refrain you will hear 

from in-house counsel these 

days is whenever possible they 

are bringing work in-house as 

opposed to sending it out. If 

they are sending work out, it’s 

for complex files or specialized 

one-off projects involving litiga-

tion, tax, or intellectual property 

matters. Even then, they may well 

be breaking down a litigation file and managing 

some aspects of it themselves to cut costs, sending 

only the most complicated aspects to external law 

firms.

As has been the case in the last few years, the 

2012 Canadian Lawyer Corporate Counsel Survey 

once again reflects that trend. Of the 225 respon-

dents from leading Canadian corporate and gov-

ernment legal departments, 51.4 per cent said their 
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YesYes
62.7% NoNo

37.3.%

ARE YOU LIKELY TO IMPLEMENT NEW ARRANGEMENTS TO 
GET MORE VALUE FROM THE FIRMS YOU DEAL WITH?

24%
14.2%

6.5%
5.9%

10.7%

$100,000 OR LESS

$101,000-$500,000

17.8%

$501,000-$1 MILLION

$1 MILLION TO $3 MILLION

$3.1 MILLION TO $5 MILLION

$5.1 MILLION TO $10 MILLION 

MORE THAN $10 MILLION

21%

WHAT WAS THE EXTERNAL LEGAL SPEND FOR THE 
CANADIAN LEGAL DEPARTMENT LAST YEAR? 

13.6%

9%

5.9%

15.4%

24.6%
14.2%

10.4%

9.8%

GOVERNMENT 
(municipal, regional, provincial, 
federal, and First Nations – 
including boards and tribunals)

FINANCIAL

INDUSTRY/
MANUFACTURING

RESOURCE-BASED

SERVICE

TECHNOLOGY

NON-PROFIT

WHAT SECTOR IS YOUR COMPANY/ORGANIZATION IN?

6.2%  PROFESSIONAL 
SERVICES

budgets stayed the same 

and if external spending 

changed it was largely (40.8 

per cent) due to an isolated 

or one-off project.

For those who had 

changes in their budget, 42 

per cent said they brought 

more work inside in 

2012, and if the economy 

declines, 55.3 per cent say 

they will bring even more 

work inside. Even if there 

is an improvement in the 

economic forecast, 66.2 

per cent said they don’t 

plan on sending more 

work outside the depart-

ment — up from 61 per 

cent last year. As well, 62.7 

per cent said they plan to 

implement new arrange-

ments to get more value 

from the firms they deal 

with, up from 57.4 per 

cent last year.

“The figures point to 

a change in the operating 

model in many compa-

nies,” says Simon Fish, 

executive vice president 

and general counsel with 

BMO. “More work is being 

in-sourced than in the past 

and in response to that we 

are seeing some growth 

in legal departments with 

increasing complexity to 

matters that were tradi-

tionally outsourced.”

Fish says, in particular, 

in-house departments are 

improving their capacity to 

take on litigation support 

work that can be costly, 

leaving the trial work to 

outside lawyers. “More 

consideration is being 

given to the kind of work 

being sent out. In-house 

departments have more 

tools available to them and 

there is constant demand 

to prove the value the 

department is delivering.”

The trend is being 

observed across the coun-

try says Grant Borbridge, 

Chairman of the Canadian 

Corporate Counsel 

Association and execu-

tive vice president invest-

ments and chief counsel 

with Emergo Group of 

Companies based in 

Calgary. “What we hear 

from our membership 

is that the requirements 

on the legal departments 

are becoming greater and 

greater and more work is 

staying in the department. 

There’s a reason for that 

and it’s to keep costs down. 

I don’t think the equivalent 

expense for any in-house 

counsel is going to be $750 

an hour and for a good 

securities lawyer that’s 

what you’re going to pay.”

Another factor, says 

Kate Chisholm, senior vice 

president, general counsel 

and corporate secretary 

with Capital Power Corp. 

in Calgary, is that in her 

opinion the quality of legal 

work by internal counsel 

and external counsel is 

increasingly becoming 

equal. “Except in some 

specialized areas you can 

get fairly high quality 

legal done work in-house 

versus from a firm,” says 

Chisholm. “I know I can 

provide legal resources 

internally for an all-in cost 

of less than $100 an hour 

versus what I’m paying 

external counsel. . . . If you 

are quite satisfied the qual-

ity of work you’re getting 

internally is sufficient, it 

becomes sort of an obvi-

ous improvement you can 

make.”

Responses to the survey 

came from a cross-section 

of departments with 10.7 

per cent from legal depart-

ments with $10 million or 
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more in legal spending in the 

last fiscal year, 21 per cent 

spent between $1 million 

and $3 million, 24 per cent 

spent between $101,000 and 

$500,000, and 17.8 per cent 

spent less than $100,000 in 

legal costs.

Half of the respondents 

were from small legal depart-

ments with fewer than five 

lawyers. Responses came 

from a variety of sectors: 24.6 

per cent from government, 

15.4 per cent from industry 

and manufacturing, 14.2 per 

cent from financial services, 

13.6 per cent from technol-

ogy, and the balance falling 

in under services (10.4 per 

cent), resources (9.8 per 

cent), professional services 

(6.2 per cent), and non-profit 

(5.9 per cent).

Litigation was the No. 1 

area of practice corporate 

counsel outsource at 74.2 

per cent but that’s down 

from 80.2 per cent last year. 

Employment and labour law 

was the second highest at 42.9 

per cent. Regulatory matters 

came in third with 31.3 per 

cent, down slightly from last 

year which was 36.8 per cent.

The size of in-house 

departments appears to be 

staying static, with 49.1 per 

cent of respondents indicat-

ing there was no change in 

the size of their team over 

the past year, and if the 

department did grow, 30.8 

per cent said it was because 

24.5%WHAT ARE THE AREAS OF PRACTICE 
YOU CONTRACT OUT THE MOST? 

3.4%ADVERTISING/MARKETING

9.9%U.S.-CROSS BORDER

9%ENVIRONMENTAL

29.2%INTELLECTUAL PROPERTY
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31.3%REGULATORY MATTERS

LITIGATION 74.2%

CLASS ACTION 15.5%
OTHER 18.5%

55.4%
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BILLABLE HOURS 
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WHAT TYPE OF BILLING ARRANGEMENT DO YOU 
HAVE WITH YOUR PRIMARY LAW FIRM?

2.2%
FLAT FEES

6.7% ALTERNATIVE 
ARRANGEMENTS

WHAT TYPE OF BILLING ARRANGEMENT DO YOU 
HAVE WITH YOUR PRIMARY LAW FIRM?
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• Combination of billable hours at reduced rates, 
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there was more work to be 

done. However 11.8 per cent 

indicated their departments 

had shrunk and 8.3 per cent 

noted growth meant they 

had filled positions that were 

left vacant.

As in past years, aware-

ness and concern over costs 

was the No. 1 area corporate 

counsel identified where 

firms can improve their 

working relationships with 

in-house legal departments 

at 46.6 per cent, followed by 

“be more practical” at 30.4 

per cent and “be more con-

cerned with results” at 35.1 

per cent.

However, as much as 

the majority of in-house 

counsel indicated they want 

to pursue alternative billing 

arrangements and get more 

value, most said they still 

default to hourly billing — 

55.4 per cent said the billing 

arrangement they have with 

their primary law firm is 

based on billable hours (up 

from 50.5 per cent last year) 

while 35.7 per cent is based 

on a combination of billable 

hours plus flat fees (down 

from 42.9 per cent last year). 

Just 6.7 per cent said they 

had alternative arrangements, 

the same as last year. Some 

survey respondents indicated 

they are negotiating various 

forms of discounts with their 

firms.

“It doesn’t surprise me 

because it’s the easiest,” says 

Borbridge of the number 

using billable hours. “It’s sim-

ple, everybody knows how it 

works, and I’m not sure we 

can reasonably expect that 

law firms are going to put 

together arrangements that 

will reduce their revenue 

over time. They might find 

ways to do more work for us 

for the same amount but it’s 

not in their interest to reduce 

their own revenue.”

When it comes to re-

packaging how law firms 

charge for their services, 

Borbridge says it’s more likely 

firms will assist in managing 

costs rather than reducing 

them. “There might be ways 

to monitor the legal cost 

more accurately so that they 

might say, ‘hold on, lets not 

proceed on this portion until 

we know we absolutely have 

to,’ and that makes sense to 

me. I think that’s something 

law firms can provide but I 

don’t think we’re necessar-

ily seeing a big change away 

from billable hours.”

Chisholm opines that few 

corporate clients are paying 

rack rate anymore but she 

questions whether discounts 

are really discounts at the 

end of the day. “They may be 

paying a billable hour and we 

can go back and forth over 

the utility of a discounted 

billable hour — a lot of 

people including myself have 

some cynicism in that regard. 

I think if you get a 15-per-

cent discount sometimes 

lawyers are at least encour-

aged by their business model 

to charge 15-per-cent more 

hours to a file.”

She does see a significant 

increase in the use of flat fees 

applied to parts of a litigation 

file; for example, if enough is 

known about the file to know 

how many witnesses are 

going to have to be examined 

for discovery. Quite often 

exchange of pleadings can 

also be charged by flat fee.

Ultimately, it’s the entire 

billing/relationship model 

that needs to be addressed, 

she says. “Inevitably where 

the business model wants to 

take us is that there is some 

risk shared by the client and 

the external firm because as 

long as the external firms 

continue to bill by the hour 

and reward their lawyers for 

the number of hours billed, 

those external lawyers are 

ARE YOU SATISFIED WITH YOUR CURRENT 
BILLING ARRANGEMENT?

HAS YOUR TOP LAW FIRM ASKED YOUR 
LAW DEPARTMENT TO COMPLETE A WRITTEN, 
PHONE, OR IN-PERSON SATISFACTION SURVEY 
IN THE LAST 12 MONTHS?

NoNo
70.9%

3.
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%
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ARE YOU ASKING THE LAW FIRMS YOU DO 
BUSINESS WITH TO PROVIDE A DIVERSE ROSTER 
OF LAWYERS AS PART OF AN OVERALL 
DIVERSITY STRATEGY IN YOUR ORGANIZATION?
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43.3%
18.6%

41—45 HOURS 

46—50 HOURS

33%

51—55 HOURS

56+ HOURS 5.2%

WHAT IS THE AVERAGE (ACTUAL) WORK WEEK 
FOR MEMBERS OF THE DEPARTMENT?

64%
YES

5%

3.5%

27.5%

NO

CHOSEN BY 
THE BOARD

IT IS A SHARED 
DECISION WITH 
EXECUTIVE 
MANAGEMENT/
BOARD

DOES THE GENERAL COUNSEL HAVE THE AUTONOMY TO 
SELECT FIRMS OR ARE THEY CHOSEN BY THE BOARD?

CONDUCTING EFFECTIVE 
WORKPLACE INVESTIGATIONS: 
WHEN IGNORANCE ISN’T BLISS
Toronto, December 10, 2012  
In today’s environment, conducting effective workplace investigations is essential. An effective investigation reduces the 
chance of subsequent litigation and increases the prospect for success should litigation result. Our course begins with 
the premise that one size does not fit all when it comes to investigations and provides a review of the latest law on this 
topic as well as practical tips and the skills necessary to conduct effective internal investigations and write effective 
reports. Come join the experts from Heenan Blaikie LLP who will discuss the challenges and strategic opportunities 
when conducting investigations including the appropriate role of in-house counsel, investigations in the age of social 
media and a special module on engaging law enforcement.  This course is a must attend for in-house lawyers and 
human resource professionals who conduct or supervise investigations as well as external counsel who advise clients 
conducting investigations.

For more information or to register, please contact Lexpert®  Events at 1-877-298-5868 or e-mail: register@lexpert.ca  
Webcast also available!
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going to be fundamentally 

operating in a conflict with 

their client’s best interest in 

this way,” says Chisholm.

Borbridge agrees law 

firms have to look at how 

they provide the value in-

house counsel needs today. 

“I believe law firms are 

starting to understand the 

best part of the relationship 

management they can main-

tain is to make the in-house 

counsel’s job easier and that 

is on all fronts. Yes, make the 

work happen well but that’s 

only part of the job — make 

it happen well and within 

budget.”

It would appear formally 

measuring the relation-

ship still isn’t a priority for 

firms. Of the more than 200 

respondents, 81.6 per cent 

said their top law firm had 

not asked them to complete 

a written, phone, or in-

person satisfaction survey in 

the last 12 months. However 

that doesn’t mean the firms 

aren’t getting appropriate 

feedback, says Borbridge.“I 

have not been asked to do a 

survey of that sort, but I also 

believe that my relationship 

with the firms who do work 

with us is close enough as a 

general rule that if I had an 

issue or a problem I would 

call them and let them 

know,” he says.

Chisholm has been doing 

her own quality surveys 

with the top five firms she 

works with over the past 10 

years. “I’m held account-

able for the quality of the 

legal services the corpora-

tion gets so I’m interested 

even when they’re not, and 

my surveys are getting bet-

ter and better,” she says.“I 

also survey the external 

lawyers about how my 

company can become a 

better client.” 


